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Ii tJie Court of Appeals of tlie District of Columbia. 


Augustus C. Tylkr, Appellant, ^ 

Mutual District Messenger Company of Washing- ( 

ton, D. C. ) 

a' Supreme Court of the District of Columbia. 


Mutual District Messenger Company of 1 
Washington, D. C., ! 


vs. I 

Augustus C. Tyler. J 

United States of America, I 
District of ColumMa, j ’ 

Be it remembered that in the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had in the above-entitled cause, to wit: 

1 Declaration, Rule to Plead, Affidavit, &c. 

Filed Dec. 13, 1893. 

In the Supreme Court of the District of Columbia. 

Mutual District Messenger Co. of Wash-) 

ington, D. 0., Plaintiff, At Law. No. 35336. 


Augustus C. Tyler. 


The plaintiff, a body politic and corporate, duly incorporated 
under the laws of West Virginia, and doing business in the District 
of Columbia, sues the defendant for this, that heretofore, to wit, on 
the 30th day of June, A. D. 1893, the said defendant was indebted 
to said plaintiff in the sum of one hundred and twenty-six dollars 
and thirty-one cents ($126.31) for messenger service rendered the 
defendant by the plaintiff, for constructing a temporary burglar 
alarm by the plaintiff for the defendaiit, for rental of a burglar 
alarm from the plaintiff by the defendant, for rewiring house by 
the plaintilf for the defendant, and for cutting of grass by the plain- 
tiff for the defendant & at his special instance and request, and also 
in the further sum of $126.31 for the work and labor, care, and 
diligence of the said plaintiff before that time done, performed, and 
1— 985a 
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bestowed in and about the business of the said defendant, and for 
him and at his special instance and request, and also in tlie further 
sum of $126.31 for money before that time lent and advanced to 
ami paid, laid out, and expended for the said defendant and for him 
and at his like special instance and request, and also in the 

2 further sum of $126.31 for other money by the said defend- 
ant before that time had and received to and for the use of 

the said plaintiff ; and being so indebted, the said defendant, in con- 
sideration thereof, afterwards, to wit, on the day and year aforesaid, 
undertook and faithfully promised the said plaintiff to pay him the 
said several sums of money in this count mentioned when the said 
defendant should be thereunto afterwards requested. 

And for this, also, that^ heretofore, to wit, on the day and year 
last aforesaid, the said defendant accounted with the said plaintiff 
of and concerning divers other sutns of money before that time due 
and owing to the said plaintiff and then in arrear and unpaid, and 
upon such accounting the said defendant was found in arrear and 
indebted to the said plaintiff in the further sum of $126.31, and be- 
ing so found in arrear and indebted, he, the said defendant, in con- 
sideration thereof undertook and then faithfully promised the said 
plaintiff to pay to him the sum of money in this count last men- 
tioned when he, the said defendant, should be thereunto afterwards 
requested. Nevertheless the said defendant, not regarding his sev- 
eral promises and undertakings, hath not as yet paid to the said 
plaintiff the said several sums of money or either of them, or any 
part thereof, although often requested so to do, but to pay the same 
hath hitherto wholly neglected and refused, and still doth neglect 
and refuse. 

And the plaintiff claims from the defendant the sura of $126.31, 
with interest from the 30th day of June, A. D. 1893, besides costs of 
this suit, according to the particulars of demand hereto attached. 

R. B. LEWIS, 

AU\/ for Plaintijff. 

3 Particulars oj Demand. 


Augustus C. Tyler to Mutual District Messenger Co. of Washington, 

D. C. 


1892. 

Jan. 31. To messenger service $1 85 

Feb. 29. messenger service 3 33 

M’ch 31. “ messenger service 8 96 

Apr. 30. “ messenger service 4 15 

May 31. “ messenger service 4 70 

June 29. “ construction of temporary burglar alarm . ... 30 00 

“ 30. “ messenger service 11 03 

“ “ “ rental of burglar alarm .... 33 

July 31. “ rental of burglar alarm 5 00 

“ messenger service 25 

“ “ rewiring house 2 50 

“ cutting grass 25 
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Aug. 31. “ cutting grass . 25 

“ “ “ rental of burglar alarm 5 00 

Sept. 30. ‘‘ “ “ “ “ 5 00 

“ “ “ messenger service 1 05 

Oct. 31. “ messenger service 30 05 

“ “ “ rental of burglar alarm 5 00 

Nov. 30. “ messenger service 9 45 

“ “ “ rental of burglar alarm 5 00 

Dec. 3. “ “ “ “ “ 50 

“ 31. “ messenger service 6 55 

1893. 

Jan. 31. “ “ “ 1 70 


Amount forwarded next page $141 90 

4 Amount brought forward $141 90 

Feb. 28. To messenger service 1 45 

M'ch 31. To messenger service 70 

Apr. 30. “ “ “ 40 

June 30. “ “ “ 15 


$144 60 


$1 85 

3 33 
8 96 

4 15 


$18 29 

18 29 


Bal. due 126 31 


Total 

Credits. 

M’cli 1, 1892. Bv cash 

“ 22, 1892. 

Mav 16, 1892. “ “ 

““ “ 1892. “ “ 


Rule to Plead. 

The defendant is to plead hereto on or before the first day of the 
first special term of the court occurring twenty days after service 
hereof; otherwise judgment. 

R. B. LEWIS, 
Atlorney for Plaintiff. 

District of Columbia, To wit : 

Personally appeared before me Robert G. Callum, who, being by 
me first duly sworn, makes oath that he is the manager for 
the D. C. of The Mutual District Messenger Co. of Washing- 
ton, D. C., the plaintiff in the foregoing declaration named ; that 
on the 31st day of January, A. D. 1893, and on vari- 
5 ous other days thereafter, including the 30th day of June, 
A. D. 1893, the defendant employed the Mutual District 
Messenger Co. of Washington, D. C., to furnish messenger service, 
to construct a temporary burglar alarm, for rental of burglar alarm, 
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to rewirea house for the defeudaiit, & to cut grass for the defeudaut, 
amountiug in the aggregate to tlie sum of |126.31; that he knows 
from his own personal knowledge that the messenger service was 
furnished the said defendant by the plaintiff, that a temporary 
burglar alarm ,was constructed for the said defendant, Augustus C. 
Tyler, by the plaintiff, that the said iVugustus C. Tyler was furnished 
with a burglar alarm by the plaintiff, that a house was rewired for 
the said Augustus 0. Tyler by the plaiiUiff, and tliat the grass was 
cut for the said Augustus C. Tyler by the plaintiff ; that a reasonable 
sum, according to the usual charges for such services and work, 
amounts to the sum of $126.31 over and above the payments made 
on account by the said Augustus C. Tyler, an itemized account or 
bill of particulars of which is filed with plaintiff’s declaration. 

And the affiant knows that the sum of $126.31 is due and owing 
by the said defendant, Augustus C. Tyler, to the plaintiff. The 
Mutual District Messenger Co. of Vv^ashington, D. C., exclusive of 
all set-off and just grounds of defense, and no part of the same has 
been paid. 

ROBERT G. CALLUM. 


Sworn to and subscribed before me this 13th day of December, 
A. D. 1893. 


J. R. YOUNG, Clerk, 

By W. E. WILLIAMS, Ass’l ClerL 


6 Pleas. 

Filed Dec. 9, 1898. 

In the Supreme Court of the District of Columbia. 

Mutual District Messknger Company, j 

Plaintiff, [At Law. No. 35336, 

m. ( Docket 39. 

Augustus C. Tyler, Defendant. J 

1. The defendant, Augustus C. Tyler, says that the plaintiff’s 
cause of action did not accrue within three years before suit 
brought. 

2. And for further plea defendant says he is not indebted as 
alleged. 

3. And for further plea defendant says he did not promise as 
alleged. 

4. And for further plea defendant says that his alleged indebted- 
ness to plaintiff is by virtue of a contract made by him with the 
plaintiff on the 28th day of June, 1892, but that the plaintiff failed 
to carry out the agreements of said contract, to the great damage of 
your defendant. 
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Affidavit. 

Filed Dec. 9, 1898. 

Town of Summerville, I 

County of Dorchester, in the State of South Carolina, J ^ 

I, Augustus C. Tyler, ou oath say that I -am the defeudaut 

7 in the above-entitled cause No. 35336, at law ; that I was 
served with an alias summons in this case ou the 27th day 

of December, 1897, although the declaration accompanying said 
summons wais filed on the 13th day of December, 1893; that during 
the time from December 13th, 1893, until December 27th, 1897, I 
was in the city of Washington, D. 0., from time to time and did 
not avoid the process of the court; that on the 28th da}^ of June, 
1892, I made a contract witli the plaintiff company, by which con- 
tract said plaintiff company agreed to protect my house and prem- 
ises, 1634 I St. N. W., Washington, D. 0., from burglary and to be 
liable for damage due to the negligence of the plaintiff company’s 
employees; that while the plaintiff company had charge and care 
of my said liouse and premises, in compliance with said contract, a 
closet in said premises was opened by some one to the defendant 
unknown ; that the key to said closet was in New London, Con- 
necticut, at the time it was broken open, and that curtains and 
draperies to the value of $104.75 ivas stolen from said closet ; that 
said curtains and draperies must have been stolen by some em- 
ployee of the plaintiff company or by some one breaking and enter- 
ing the house while the plaintiff company was in charge and care 
thereof in accordance with its contract; that the police department 
of the District of Columbia has informed the defendant that Officer 
Jackson, of the 3rd precinct, found the back door of my said prem- 
ises open on the 27th day of November, 1892. 

As the plaintiff company is guilty of a breach of its contract, to 
my damage, I have refused to pay its bill. 

AUGUSTUS C. TYLER. 

Subscribed and sworn to before me this 2nd day of 

8 December, A. D. 1898. 

JENNINGS W. PERRY, 

Notary Public for State of South Carolina, [seal.] 

Joinder of Issue. 

Filed Dec. 16, 1898. 

In the Supreme Court of the District of Columbia. 

The Mutual District Messenger Company ] 

vs. > At Law. No. 35336. 

Augustus C. Tyler. I 

Now comes the plaintiff and joins issue upon the defendant’s 
pleas. BERRY & MINOR, 

Attorneys for Plaintiff. 
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Memorandum. 

January 18, 1900. — Verdict for plaintiff. 
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Supreme Court of the District of Columbia. 


Saturday, Fehriumj 3, 1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding : 

jj? 


The following cases were certified to criminal court No. 2, Justice 
Cole presiding : 


Mutual District Messenger Company") 


of Washington, D. C., Plaintiff, 

m. 

Augustus C. Tyler, Defendant. 


y At Law. No. 35336. 


r 

I 

J 


This cause coming on to be heard upon the defendant’s motion 
for a new trial, and the same having been heard, it is considered that 
said motion be, and the same is hereby, overruled and judgment on 
verdict ordered. Therefore it is considered that the plaintiff recover 
against the defendant one hundred and twenty-six dollars and 
thirty-one cents (|126.31), with interest thereon from the 30th day 
of June, 1893, being the money^payable by him to the plaintiff by 
reason of the premises, together'with its costs of suit, to be taxed by 
the clerk, and have execution thereof. 

Appeal to Court of Appeals noted by the defendant, and it is 
ordered that the sum of fifty dollars heretcCore deposited in lieu of 
appeal bond be retained in the registry in lieu of a bond on appeal 
in the present appeal. 


10 Supreme Court of the District of Columbia. 

Saturday, Mai'ch 24, 1900. 

Session resumed pursuant to adjournment, Chief Justice Bingham 
presiding : 

««ii« 

0j^ 

The following cases were certified to crim. court No. 2, Justice 
Cole presiding: 

The Mutual District Messenger Co., Pl’ff, ] 

vs. At Law. No. 35336. 

Augustus C. Tyler, Def ’t. I 

Now again comes here the defendant, by his attorney, and tenders 
to the court here his bill of exceptions taken during the trial hereof 
and prays that the same may be duly signed and sealed and made 
part of the record, now for then ; which is done accordingly. 
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The time in which to file the transcript of record in the Court of 
Appeals is hereby extended for the space of ten days from this date. 

11 Bill of Exceptions. 

Filed Mar. 24, 1900. 

In the Supreme Court of the District of Columbia. 

The Mutual District Messenger Company 

vs. 

Augustus C. Tyler. 

Be it remembered that on the 23d day of January, 1900, the 
above-entitled cause came on for trial before Mr. Justice Cole and 
jury, and thereupon the plaintitf gave evidence to the jury tend- 
ing to prove, through their witness, Rob’t G. Callum, they had 
made a contract with the defendant to place a burglar alarm in his 
house, 1634 I St. northwest, connect the same with their office, and 
place wires through the said house attached to all doors and win- 
dows ; that said company received from said Augustus C. Tyler the 
following letter : 

July 28th. 

Electric Burglar Co., Washington, D. C. : 

Mr. Wurdeman, 610 T2th St., has charge of the furniture, etc., in 
my house, 1634 I St. Please allow him admission whenever he 
may desire it. 

Yours, &c., A. C. TYLER. 

9.30, July 29, 1892. 

That said company received from Mrs. A. C. Tyler the following 
letter : 

The Burglar Alarm Co. : 

The Burglar Alarm Co. will allow Wurdeman & Co. to 

12 take curtains and furniture from 1634 I St. and to do work 
there as ordered by me. The Burglar Alarm Co. will please 

open and close the house when necessary for this work, and oblige, 

Mrs. A. C. TYLER. 

Washington, D. C., Nov. 22, 1892. 

Witness Callum further testified that he knew the signatures of 
both Mr. and Mrs. Tyler by reason of correspondence and having 
seen their signatures upon telegrams and upon the tickets of the 
company returned to the office by messenger boys, but he admitted 
that he had never seen either A. C. Tyler or Mrs. A. C. Tyler write. 

To the admission of the last letter in evidence the defendant ob- 
jected on the ground that the signature was not proved, and that it 
was not shown that Mrs. Tyler had authority or right to waive any 
of the terms of the contract made with A. C. Tyler or to contract for 


1 At Law. No. 35336, 
j Dock. No. 39. 
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him; which objection the court overruled; to which ruling the de- 
fendant thereupon excepted, and exception was allowed. 

Mr. Galium further testified that at the time of filing of the decla- 
ration in this suit that A. C. Tyler, the defendant, was in the city, 
but before service was bad upon the defendant, which was imme- 
diately ordered, Mr. Tyler left the city and did not, to his knowl- 
edge, return here until December, 1898, on which last-mentioned 
date he succeeded in having the defendant, Mr. Tyler, served with 
process and a copy of the declaration; that during the time from 
filing of the declaration until December, 1898, the witness had 

13 watched tlie house and home of A. C. Tyler, in this city, for 
some evidence of his return to this city ; that he had also 

requested the real-estate agent, in this city, of Mr. Tyler’s, to notify 
the witness whenever Mr. Tyler’s presence in the city was known 
to the agent, and he further made inquiry from time to time at the 
Metropolitan Club, of which Mr. Tyler was a member, for informa- 
tion as to his presence in the city ; that he further read almost 
constantly the hotel arrivals and the social columns of the news- 
papers of this city so that he might inform himself and procure 
service upon Mr. Tyler immediately upon his arrival here ; that in 
December, 1898, in passing his house one morning, he discovered 
that the same had been opened and he immediately made inquiries 
and found that Mr. Tyler was in tlie city, and he thereupon notified 
his attorneys and succeeded in obtaining service upon the defendant 
that day. 

The witness Galium further testified as to the correctness of the 
amount sued for, as set forth in the bill of particulars attached to 
tlie declaration, and to the reasonableness and fairness of the charges 
therefor, and further testified to the full compliance on the part of 
his said com|)any, the plaintiff herein, with the contract entered 
into by it with the defendant. 

Upon cross-examination the witness R. G. Galium admitted that 
the following was the contract he made wnth the defendant as the 
manager of the plaintiff, and that the signature attached was his 
signature: 

The Mutual District Messenger Go., of Washington, D. G., lias 
this 28th day of June, 1892, received of Mr. A. G. Tyler, resi- 

14 deuce No. 1034 I St., Washington, D. G., together wdth its 
contents, which, for the consideration named in application, 

(a copy of which is attaclied) the said messenger compaii}^ agrees as 
follows : 

First. To protect the property against burglary until returned to 
possession of A. G. Tyler, which shall be whenever the latter calls 
upon us to do so; [irovided all rentals and other proper charges 
have been paid. 

Second. Not to allow any {)erson or persons to enter said prop- 
erty (except employees in the line of their duty) without the written 
consent of A. G. Tyler. 

Third. To visit the premises not less than once each week, and 
to take the necessary steps to kee}) them in good order. 
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Fourth. To notify A. C. Tyler provided address is known of any 
accidents that may happen to the property that the same may re- 
ceive prompt attention. 

Fifth. That the messenger company will not be liable for damage 
done by action of the elements, defective plumbing, nor occurring 
from any cause whatever, except through direct negligence of the 
messenger company’s employees. 

Sixth. That in case repairs of any nature become necessary for 
the safe keeping of the property and the whereabouts of A. 0. Tyler 
are not known, the messenger company will have such repairs made 
at as reasonable cost as practicable, which expense will be accepted 
and borne by A. C. Tyler. 

Seventh. Tliat the material used by the messenger company in 
construction of the burglar alarm shall remain the property of the 
messenger company, and will be removed when the premises 
15 protected are turned over to the possession of A. C. Tyler. 

It is understood that any work done about the premises 
through the messenger company, such as cutting and watering grass, 
cleaning snow from pavement, cleaning yard, dusting house, etc., 
will be paid for by A. C. Tyler, but such charge is to be reasonable. 

R. G. CALLUM, Manager. 

Read application on back of this agreement. 

Form 6. 

Application. 

Washington, D. C., , 189- 

Mutual District Messenger Co. : 

Please construct upon my premises, , one of your temporary 

burglar alarms, and connect the same with your central office, to be 
maintained and operated u[K)n the conditions herein named, which 
I hereby accept and agree to pay to the company the sum of twenty 
dollars upon the completion of the work, and thereafter a monthly 
rental of five dollars until I notify you to remove the alarm and 
sever the connection with your central office. 

It is understood that the rental is based upon the premises being 
closed while in charge of the company, and visits made to them by 
the applicant or by his order will be charge- for according to the 
labor and material expended. 

That the following letter was written bv him to Mrs. Tvler and 
was in his handwriting: 

Washington, D. C., June 15^/i, 1893. 

10 Mrs. Cornelia 0. Tvler, No. 1634 I St. N. W., citv. 

Dear Madam : In answer to your letter of even date, I 
would respectfully reply as follows : 

Your residence was placed in our hands June 29th, 1892 ; we 
turned it over to you again December 3d, 1892. 

We were directed by vour order to allow Wurdeman &Co. free 
2— 985a 
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access to the bouse. The employes of the firm were in the house 
frequently and all windows and doors were opened for them to clean. 

When we opened the house for them we charged only $1.50 per 
day for our services, although on one occasion it was necessary for 
us to rewire the house on account of Mess. Wurdeman’s employes 
wrecking them in their work, and on many occasions it took one or 
four hours’ time of an electrician to reconnect the house after Mess. 
Wurdeman & Oo. finished their work. 

We had an employe on the premises the whole time Mess. Wurde- 
man & Co’s, employes were there, and the charge of $1.50 per day 
when the house was opened on order of Wurdeman & Co. w’as to 
cover cost of employe, and the man who went to the house every 
evening to close it and see that everything was safe. 

I beg to say our bill is very reasonable ; in fact, less than it should 
have been, but on account of the number of times the house was 
opened on order of Mess. Wurdeman & Co. I had the charge for our 
services reduced from $3.00 to $1.50 per day, which was hardly 
profitable to us. 

17 Now, as to the loss of any article from your house, we do 
not consider we could be held responsible under the circum- 
stances. 

Besides, I beg to say the merest whisper of anything being miss- 
ing from the house wliile it was under our eliarge was not made 
knov.ui to us until a few days ago, although we turned the house 
back into your possession Dec. 3rd, six months ago. 

I am entirely sure we turned the house over in the condition we 
received it, and that there was nothing taken from it through any 
carelessness or neglect of ours. 

I believe our bill is reasonable, just, and proper, and I respect- 
fully return your check for $21.41 herewith, and Mess. Wurdeman’s 
bill of $104.75 for curtains furnished under date of January 4th, 
with the statement that we could not accept such a settlement as is 
mentioned in your letter. 

As to any rumor or statement from any source that we were neg- 
ligent in any particular as concerns the protection of the premises, 
I would sav that I am satisfied no successful accusation could be 

ft/ 

made. 

As regards the police affair, I beg to quote from our diary of 
Sunday, November 27th, 1892: 

“1.25 p.m. — Alarm at 1634 I St. springs; Anderson and mes- 
senger goes there.” At about 1.35 messenger returns and reports 
found a policeman in the house and asks for instructions. We no- 
tify him to hold him until we come. 

Please to remember this alarm sprung at 1.25 p. m., and we were 
there before the ofiicer had time to get farther into the house than 
midway of the lower hall. 

I was at the office on that Sunday afternoon, and when the mes- 
senger returned and reported a police officer was in the house 

18 we called up the third precinct and requested the sergeant 
to go there, and less than 30 minutes after the alarm sprung 

we had three men on the premises. 
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Please note the following quotation from our diary under same 
date : 

‘‘3.10 p. m. — Anderson returns keys of 1624 I St. Policeman 
was in the house; rep(>rts lie found back gate open ; tried back door 
of house (it was closed); it opened, and he entered to ascertain 
if all was right.” 

Now, there is nothing in this but to commend in our service. 

The back door may not have been locked, but we do not depend 
on locks, anyway. Just as soon as that door was opened we had 
man on the way to the house, and he arrived there in a remarkably 
short time after the alarm sprung. 

Pegretting that any dissatisfaction should have arisen and trust- 
ing that the situation may be viewed to our benefit, I am — 

Very respectfully, R. G. (JALLUM, M'g’r. 

Thereupon the plaintiff rested. 

Defendant then moved to take the case from the jury because it 
had not been proven that the Mutual District Messenger Co. was a 
corporation under the laws of West Virginia, as alleged in their 
declaration; which motion the court overruled. The defendant 
excepted thereto, and the exception was allowed. 

Next, thereupon, the defendant produced as a witness Mary 
Jane Barton, who testified that she Inid been the housekeeper 
of the family of A. C. Tyler for twenty years; that in June, 
1892, she packed the heavy curtains of the house in a 
19 closet in the fourth story, and locked the said closet and re- 
tained the key thereto ; that she took down the lace curtains, 
with the assistance of Richard Burch, an employe of Wurdeman 
and Company, and after making a list thereof sent them to the 
cleaners; that on their returned she checked them up by the list 
and found they had all been returned ; that she then packed them 
away in the same closet with the heavy curtains and locked the 
door and retained the key ; that she delivered the house to the Mu- 
tual District Messenger Company, and showed its agent who came 
to the house to take charge the closet, and opetied the same to show 
him that it contained no windows, and that his company need not 
get into the closet to place any wires; that thereupon she locked 
the closet and took the key with her to New London, Ct., and deliv- 
ered it Mrs. A. C. Tyler at her summer home; that in the latter 
part of November, 1892, she returned to Washington to opeR the 
house and get it ready for the return of the family of the defendant, 
and brought with her the key to the closet delivered to her by Mrs. 
Tyler in New London, Ct. ; that she went to the office of tlie Mu- 
tual District Messenger Company and told them that she was here 
to take the house. She was informed at their office that a messen- 
ger boy was in charge of the house and she could go down there if she 
wished to. She went to the house and told the messenger boy that 
they told her at the office that she might come, and she went 
through the house and found that the door to the closet that con- 
tained the curtains was open. She did not take possession of the 
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house that <5ay, but the next day tlio plaintiff, The Mutual District 
Messenger Co., delivered her the keys and the possession of the 
house and she immediately locked the closet. 

20 About one week afterwards she sent for Wurdeman and 

Co. to hang the curtains in the closet, and she delivered to 
Richard 13urch all curtains in the closet. Later in the day Burch 
reported to her that he had hung all the curtains that he liad, and 
that he would hang the balance if she would give- them to him, 
when she informed him that she had given him all the curtains 
that there were. 

On cross-examination said witness, Mary Jane Barton, testified 
that she could not remember how many pairs of curtains she put 
in the closet, nor how many pairs of curtains she sent to be cleaned; 
that after receiving the house from the plaintiff she employed sev- 
eral men and a woman to clean and arrange the house for the re- 
ception of Mr. and Mrs. Tyler; that these employees were employed 
for about a week in the house and that thev worked all over the 
house, and that witness did not stay with them all the time when 
they were working in the house, but occasionally went up to look 
after them and supervised their work, and when not supervising the 
work she was in the back part of the house ; that she did not dis- 
cover that any curtains were missing until a week after she took 
possession. She notified Mrs. Tyler at once. Witness further testi- 
fied that she did not know whether anything was to be done with 
the curtains during the summer, and could not say whether Mrs. 
Tyler had ordered anything to be done with them during tiie time 
when the plaintiff company had charge of the house; that she did 
not count the curtains when thev were taken out of tlie closet and 
turned over to Mr. Burch. 


Thereupon Richard Burch was sworn and testified that when 
he went to the house of A. C. Tyler, early in December, 1892, 
21 he hung all the curtains delivered to him by Mrs. Barton, 
and that he reported to her that all the curtains were not 
there and a.sked her for the balance, and that she told him that she 
had given him all the curtains tliat tlierewere; that there were 
four pairs of lace curtains missingaiid one-half pair of sash curtains; 
that he had never taken any lace curtains or other property from 
the bouse of A. C. Tyler. 


Thereupon J. H. Wurdeman was sworn and testified that, so far 
as he remembered, no curtains had ever been taken from the house 
of A. G. Tyler by his firm, and that the following bill was the bill 
rendered by him for the lost curtains which his firm had replaced, 
and that the same had been paid : 

Mrs. A. C. Tyler purchased of Wurdeman & Co. 


Jan. 4. 2 pairs of lace curtains, at $24 $48.00 

2 pairs of lace curtains, at $26 52.00 

J pair Brussells net sash curtains, at $9.50 4.75 


$104.75 
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Witness, on cross-examinatioii, testified that his men were sent to 
the house of A. C. Tyler every two weeks for the purpose of clean- 
ing and dusting, and that the house was opened by the com[)any on 
the order of Mr. Tyler wlieuever requested by witness. Witness 
further testified that lie may have taken something out of the house, 
that he may liave taken curtains, but that it had been so long ago 
he could not say positively; that he did not recollect whether he 
had the key of the closet or not, but that he may have opened the 
closet, and tliat he may have had access to the closet where the cur- 
tains were stored; that the witness did not remember about 
22 the letter received from Mrs. Tyler directing him to take the 
curtains from the iiouse, but that he may have received it 
and would not say that he had not received it. 

Thereupon Edwakd Pye was sworn, and said that he was an em- 
ploye of Wurdeman & Co., and that during the summer of 1892 he 
was frequently at the house of 16341 St. to clean the same and dust 
the furniture; that he never knew of any curtains or other property 
being taken from the house. 

On cross-examination the witness testified that curtains may have 
been taken and could have been taken from the house by VVurde- 
man & Co. without his knowledge. 

Thereupon Wm. J. Jackson was sworn, and testified that he was 
a patrolman in the Metropolitan police; that on the 27th day of 
November, 1892, while walking down 17th St., he noticed that the 
back gate of the house 1634 I St. was open. He went down the 
alley to investigate it, knowing the house was vacant. That he 
found the water running from the hose spout in the back'y.ard and 
the back door unlocked but closed; that he opened the door and 
went in and wandered around the house to see wliether anybody 
was inside, and went up to the second story; that he was in the 
house about 15 minutes when a couple of men came to tlie front 
door and asked him what he was doing in the house, and stated that 
they were employes of the Mutual District Messenger Co. 

Thereupon Judson D. Cobb was sworn, and testified that he was 
the cashier of the Shoreham hotel, and that A. C. Tyler stopped at 
said hotel from November 15 to 19, 1895, and from January 10th to 
the 14th, 1896. 

Thereupon the defendant rested. 

23 Thereupon the plaintiffs swore Jas. T. Bresnahan, George 
Wright, John H. Anderson in rebuttal to prove that they 
went promptly to the house on the 27th day of November, 1892, 
and found Officer Jackson there and placed him under arrest, and 
who also testified that none of them had ever taken any curtains or 
anything else from the house of Mr. A. C. Tyler, and that the house 
was always left in good condition after closing on the days opened 
for Wurdeman. 
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AUGUtoTUS C. TYLEK VIS. 


Thereupon Louis Parker was sworn and testified that he was 
in the employ of the Mutual District Messenger Co. in the fixll of 
1892; that in the latter part of November or the first of December 
he was sent to 1634 I St. by the said company to meet Mr. Wurde- 
man ; that an employe of Wurdeman’s presented him with the let- 
ter of Mrs. A. C. Tyler, and lie went with said employe, whom 
he does not now remember, to a table in the second story of said 
house, he believes in the parlor, and got from under the table cover 
a key; that the employed of Wurdeman knew where the key was; 
that he went with said employe to a closet in the upper part of the 
said house, on which floor he does not remember, and that said 
employe got something from the closet, what he does not remember, 
and took it away with him ; that he had never taken anything 
from the house of A. 0. Tvler; that his onlv dutv at the house 
during the time that Wurdeman and Company were in possession 
was to see that no strangers from the street entered ; that the house 
of A. C. Tyler was usually opened by him for Wurdeman and 
Company or his employees, and that he remained at the house 
during the time they were there, and that he had no control over 
Wurdeman and Company, nor of the contents of the house, after 
the house was opened to them. 

Thereupon Mary Jane Barton was recalled by the de- 

24 fondant — testified that there were no table covers left on 
the furniture in the house. 

The defendant then prayed the court for the following instructions 
to the jury : 

First. If the jury find from the evidence that a theft occurred on 
the proper!}^ of the defendant while the same was in the charge and 
under the protection of the plaintiff, the burden of proof was upon 
the plaintiff to show that it was not committed by or due to the 
negligence of the plaintiff’s employees, and that, if the plaintiff’ does 
not so prove, their verdict must be for the defendant. 

Second. That if the jury find from the evidence that the plaintiff 
has not used due diligence in having a summons served upon Au- 
gustus C. Tyler, the statute of limitations applies, and they must 
find for the defendant. 

The court refused to grant the instructions prayed ; to which rul- 
ings and the refusal to grant said prayers the defendant excepted 
and exceptions were allowed. 

CHAS. C. COLE, [seal.] 
dsso. Justice. 

25 Supreme Court of the District of ('olumbia. 

Monday, April 2, 1900. 

Session resumed pursuant to adjournment. Chief Justice Bingham 
presiding. 

^ > 1 : 

The following case was certified to criin. ct. No. 2, Justice Cole : 
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Mutual District Messenger Co., PPff, 

vs. 

Augustus C. Tyler, Def’t. 

Upon motion of the defendant, it is ordered that the time in which 
to file the transcript of record in the Court of Appeals be, and hereby 
is, extended to and including April 15, 1900. 


At Law. No. 35336. 


26 Supreme Court of the District of Columbia. ■ 

United States of America, 1 , 

District of Columbia, I 


I, John R. Young, clerk of the supreme court of the District of 
Columbia, hereby certify the foregoing pages, numbered from 1 to 
25, inclusive, to be a true and correct transcript of the record, as pre- 
scribed by rule 5 of the Court of Appeals of the District of Colum- 
bia, in cause No. 35336, at law, wherein The Mutual District Mes- 
senger Company of Washington, D. C., is plaintiff and Augustus 
C. Tyler is defendant, as the same remains upon the files and of 
I’ecord in said court. 

In testimony whereof I hereunto sub- 
1/ 

Seal Supreme Court scribe my name and affix the seal of said 
of the District of court, at the city of Washington, in said 
Columbia. District, this 12 day of April, A. D. 1900. 

JOHN R. YOUNG, Clerk 


Endorsed on cover: District of Columbia supreme court. No. 
985. Augustus C. Tyler, appellant, vs. Mutual District Messenger 
Company of Washington, D. C. Court of Appeals, District of Co- 
lumbia. Filed Apr. 14, 1900. Robert Willett, clerk. 


of of fl^c of ^ofjtmbia, 

Apeil Teem, 1900. 

A"o. 985. 

Augustus C. Tylee, Appellant, 

vs. 

Mutual Disteict Messeygee CoMPA:N"y of 
Washington, D. C. 

BKIEF FOR APPELLEE. 

WALTER Y. R. BERRY, 
BENJAMIN S. AIINOR, 

Attorneys for Appellee. 


John F. Sheiry, Printer, 623 D Street. 




^ourt of Appeals of tlje ^isfdd of ffioIntnUct, 


Apeil Teem, 1900. 
No. 985. 


Augustus C. Tylee, Appellant, 

vs. 

Mutual Disteict AEessengee Company of 
Washington, D. C. 


STATEMENT OF FACTS. 

This is a suit brought by the Alutual District Alessenger 
Oorapany of Washington, D. C. against Augustus C. Tyler 
on an open account amounting to $126.31 for messenger ser- 
vice rendered, for constructing a temporary burglar alarm in 
premises 1631 I street, N. W., for rental of said burglar 
alarm, for rewiring the house and for cutting grass on said 
premises. 

The items of charges for constructing the temporary burg- 
lar alarm and the rental therefor were made in pursuance of 
a contract entered into by and between the plaintiff’ and de- 
fendant on the 28th day of June, 1892 (Rec., pp. 8-9). 
The account sued on covers a period from January 31, 1892, 
to June 30, 1893. Suit was instituted by the plaintiff 
against the defendant December 13, 1893. At the time of 
the filing of the declaration the defendant was in the city but 
before obtaining service of process upon him, which was im- 
mediately ordered by the plaintiff at the time of the filing of 
said suit, the defendant left the city and did not, to the 
knowledge of the plaintiff, return until December, 1898. On. 
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two occasions, without the knowledge of the plaintiif, lie was 
temporarily in the city and stopped at the Shoreham Hotel 
— from November 16 to 19, 1895, and from January 10 to 
14, 1896 (Rec., p. 13). In December, 1898, the plaintiff 
immediately ordered service of process upon the defendant as 
^ soon as it discovered the return of the defendant to the city 
and immediately obtained service upon him. 

To the declaration the defendant filed four pleas, as follows : 

1. Statute of Limitations. 2. Not indebted. 3. Non as- 
sumpsit. 4. Breach of the contract of June 28, 1892. Issue 
\vas joined upon the defendant's pleas. The amount of the 
claim of the plaintiff and the reasonableness of the charges 
are admitted. 

The case came on for trial February 3, 1900, and a verdict 
in favor of the plaintiff for the amount sued for was rendered. 

During the trial the following exceptions were taken by the 
defendant : 

1. To the admission in evidence of a letter received by the 
plaintiff from the defendant’s wife under date of November 
22, 1892 (in which the defendant’s wife directed the plaintiff 
to allow Wurdeman & Co., to take curtains and furniture 
from the premises 1634 I street), on the ground that the sig- 
nature of the defendant’s wife was not proved, and that it was 
not shown that the defendant’s wife had authority or right to 
waive any of the terms of the contract made with the defend- 
ant or to contract for him. 

2. To the refirsal of the Court to grant the motion of the 
defendant to take the case from the jury because the incorpo- 
ration of the plaintiff was not proved. 

3. To the refusal of the Court to grant the defendant’s first 
prayer. 

4. To the refusal of the Court to grant the defendant’s 
second prayer. 
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ARGUMENT. 

I. 

The letter of Mrs. A. C. Tyler under date of November 
22, 1892 (Rec., p. 7), was properly admitted in evidence. 

{a.) Mr. Callum testified (Rec., p. 7) that he had corre- 
sponded with Mrs. Tyler ; had seen her signature on telegrams 
sent by her, and had also seen her signature on tickets of his 
Company turned in by messenger boys for messenger service 
rendered her ; and thus qualified himself as a witness to prove 
her handwriting and signature. 

^^One is deemed to be acquainted with the handwriting 
of another person when he has seen him write, though 
but once, and then only his name, or when he has re- 
ceived letters or other documents purporting to be written 
by that person in answer to letters or other documents 
written by the witness or under his authority and ad- 
dressed to him.^^ 

Redding vs. Redding^s Estate, 69 Vt., 502. 

Johnson vs. Daverne, 19 Johns., 135. 

Greenleaf on Evidence, 16th ed., vol. 1, §577, and 
cases in note 4. 

(5.) The wife is presumed to act as the agent of the hus- 
band in household affairs. 

Schouler on H. & W., §128. 

The direction of Mrs. Tyler, contained in her letter ad- 
mitted in evidence, to allow Wurdeman & Co, to take cur- 
tains and furniture from 1634 [ street,^’ did not waive the 
terms of the contract entered into with the defendant, or 
create a new contract on his behalf. The only change of the 
contract of June 28, 1892, was made by the defendant him- 
self, and one that the contract gave him the right to make. 
On July 29, 1892, the plaintiff was notified and directed by 
a letter from the defendant as follows: “Mr. Wurdeman, 
610 12th street, has charge of my fuimiture, etc., in my house, 
1634 I street. Please allow him admission whenever he may 


4 


desire it’^ (Rec., p. 7). This was sufficient authority to the 
plaintiff for it to allow Wurdeman & Co. to take curlams and 
furniture from the house. In fact the defendant’s letter gave 
Wurdeman & Co. absolute authority and charge over the 
furniture, etc., and nothing contained in the letter of Mrs. 
Tyler enlarged or changed this authority. Her letter was 
offered for the sole purpose of showing that the authority 
granted him by the defendant extended to removing curtains 
and furniture and to explain the necessity for the opening of 
llie closet where the curtains were stored. Even if there were 
error in admitting the letter in evidence for the reasons 
assigned, its admission in no manner prejudiced the defend- 
ant’s case, for he had previously given the plaintiff the same 
directions as were therein contained. 

II. 

The Court very properly overruled the defendant’s motion 
to take the case from the jury after the close of the plaintiff’s 
testimony in chief, on the ground that the plaintiff did not 
prove it was a corporation organized under the laws of West 
Virginia. 

The defendant in his pleas did not traverse the corporate 
capacity of the ])laintiff to sue or its existence as a body cor- 
porate, but, on the contrary, pleaded the general issue, and it 
is settled law in this District that where the general issue is 
pleaded the corporate existence of the plaintiff is admitted. 

The weight of authority is to the effect that the gen- 
eral issue pleaded operates as an admission of the plain- 
tiff’s corporate existence and relieves a plaintiff company 
of the necessity of proving its existence as a corporation.” 

Enc. of PI. & Prac., Vol. 5, p. 78, and cases referred 
to in note 1. 

‘‘The pleading of the general issue, in an action of 
assumpsit by a foreign corporation, admits the corporate 
existence.” 

Union Cement Co. vs. Noble, 15 Fed. Rep., 502. 
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‘‘ The general issue being pleaded, the plaintiffs are 
not bound to show tliat they are a body corporate/^ 

WTiittington vs. The Farmers’ Bank of Somerset & 
Worcester, 5 H. & J. (Md.), 489. 

Bank of Metropolis vs. Orme, 3 Gill., 443. 

“The first exception is, that the corporate capacity of ^ 
the plaintiffs was not regularly proved before the intro- 
duction of the respondentia bond. It is to be considered 
that this was a trial upon the merits, and by pleading to 
the merits the defendants necessarily admitted the capacity 
of the plaintiffs to sue. If he intended to take the ex- 
ception, it should have been done by a plea in abatement, 
and his omission so to do was a waiver of this objection.” 

Mr. Justice Story in Conard vs. The Atlantic Ins. Co., 

1 Peters, 450. 

The general issue is pleaded, which admits the com- 
petency of the plaintiffs to sue in the corporate capacity 
in which they have sued. If the defendants meant to 
have insisted upon the vvant of a corporate capacity in 
the })laintiffs to sue, it should have been insisted upon by 
a special plea in abatement or bar. Pleading to the merits 
has been held by this Court to be an admission of the 
capacity of the plaintiffs to sue.” 

Mr. Justice Story in the Society, etc., vs. Town of 
Pawlett, etc., 4 Peters, 501. 

“ But the existence of the corporation was admitted by 
defendant’s plea of non assumpsit.” 

Mr. Justice Strong in Pullman vs. Upton, 96 U. S., 329. 

III. 

The refusal of the Court to grant defendant’s first prayer 
was not, under the circumstances of this case and the proof 
submitted, error. If it had been shown by the defendant that 
a theft of property placed under the absolute charge and care 
of the plaintiff hdidi m fact been committed, then the prayer 
might have been proper. 
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The testimony submitted by the plaintiff fails to establish 
the fact that there were any curtains stolen. The testimony 
of the defendants housekeeper (and the only witness intro- 
duced to establish this fact), in substance, is “That slie took 
down the lace curtains Avith the assistance of Richard Burch, 
an employee of Wurdeman & Co., and after making a list 
thereof sent them to the cleaners; that on their return she 
checked them up by the list and found they had all been 
returned; that she then packed them away with the heavy 
curtains and locked the door and retained the key^^ (Bee., 

p. 11). 

About a Aveek after taking possession of the house “she 
sent for Wurdeman & Co. to hang the curtains in the 
closet, and she delivered to Richard Burch all curtains in the 
closets Latter in the day Burch reported to her that he had 
hung all the curtains that he had, and that he Avould hang 
the balance if she would give them to him, Avhen she informed 
him that she had given him all the curtains that there ivereJ^ 

Witness further stated “She could not remember how 
many pairs she put in the closet, nor how many pairs of cur- 
tains she sent to be cleaned, and that she did not count the 
curtains AAdien they Avere taken out of the closet and turned 
over to Mr, Burch,” and “f/mi she did not discover that any 
curtains ivere missing until a weeh after she took possession.^’ 
And “that after receiving the house from the plaintiff she 
employed several men and a Avoman to clean and arrange the 
house for the reception of Mrs. Tyler; and that these em- 
ployees were employed for about a Aveek in the house, and 
that they worked all over the house, and that Avitness did not 
stay Avith them all the time Avhen they Avere working in the 
house, etc.” (Rec., p. 12). 

Richard Burch, another of the defendant’s Avitnesses, testi- 
fied that “he hung all the curtains deliAmred to him by Mrs. 
Barton, and that he reported to her that all the lace curtains 
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were not there and asked for the balance, and that she told 
him that she had given him all the curtains that there were^ 

J. H. Wurderaan, called by defendant, testified that he did 
not remember that any curtains had ever been taken from Mr. 
Tyler’s house by his firm, but ‘‘that he may have taken some- 
thing out of the house, may have taken curtains, but that it had 
been so long ago he could not say positively ; that he did not 
recollect whether he had the key of the closet or not, but that 
he may have opened the closet, and that he may have had 
access to the closet where the curtains were stored.” 

It is respectfully contended that this testimony is insuffi- 
cient to show that any curtains were stolen, and particularly 
is it insufficient when considered in connection with the testi- 
mony of Louis Parker, who went to 1634 I street the latter 
part of November or the first of December, 1892, and opened 
the house for one of Wurdeman’s employees, who delivered to 
witness the letter of Mrs. Tyler; and that in the pursuance of 
the directions contained in said letter, said employee of VVurde 
man unlocked the closet and took something therefrom and 
carried it away with him (Rec., p. 14.) 

There is no evidence adduced to show how many pairs of 
lace curtains there were, how many were taken down, or how 
many were put in the closet. 

If there had been a loss, is it not reasonable to suppose 
that notice of the fact would have been given at once to the 
plaintiff Company? The evidence is that no complaint was 
made until six months after the house was turned over to the 
defendant. 

The burden of proof of the loss of the curtains is on the 
defenefant. Has the defendant shown even a prima-facie case 
of loss ? 

If it should be admitted that a prima-facie case of loss is 
made out by the defendant, was the burden of })roof shifted 
to the plaintiff so as to justify the Court b^low in granting the 
defendant’s first prayer, in view of the fact that t\ie furniture. 
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etc., had been by the defendant placed under the charge of 
Wurdeman, with instructions to the plaintiff to admit him 
whenever he desired it? We think not. A theft or loss of 
the curtains, or other articles, would not raise in this case a 
presumption of negligence on the part of the plaintiff, but the 
defendant must establish negligence by proof. 

Even the contract recpiires direct negligence to be shown in 
order to make the plaintiff com})auv. liable for damages suf- 
fered -(Rec, p. 9, clause 5 of contract). 

The Court below, in refusing to grant defendant^s prayer, 
said that, even if under ordinary circumstances the burden 
of proof should have been upon the plaintiff, under the cir- 
cumstances in this case the plaintiff company was relieved, 
from the fact that the defendant had placed Wurdeman in 
^‘charge of the furniture, etc., in my house, 1634 I street” 
(Rec., p. 7). 

IV. 

There was no error in refusing to grant thedefendant\s second 
prayer. The plaintiff^s manager testified “ that at the time 
of filing of the declaration in this suit that A. C. Tvler, the 
defendant, was in the city, but before service was had upon 
the defendant, which was immediately ordered, Mr. Tyler 
left the city and did not, to his knowledge, return here until 
December, 1898, on which last-mentioned date he succeeded 
in having the defendant, Mr. Tyler, served with process and 
a copy of the declaration ; that during the time from filing of 
the declaration until December, 1898, the witness had watched 
the house and home of A. C. Tyler, in this city, for® some 
evidence of his return to this city ; that he had also recpiested 
the real estate agent, in this city, of Mr. Tyler^s, to notify 
the witness whenever Mr. Tyler’s presence in the city was 
known to the agent, and he further made inquiry from time 
to time at the Metropolitan Club, of which Mr. Tyler was 
a memb 'r, for infoi’mation as to his presence in the city ; that 
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he further read almost constantly the hotel arrivals and the 
social columns of the newspapers of this city, so that he might 
inform himself and procure service upon Mr. Tyler imme- 
diately upon his arrival here ; that in December, 1898, in 
passing his house one morning, he discovered that the same 
had been opened, and he immediately made inquiries and found 
. that Mr. Tyler was in the city, and he thereupon notified his 
attorneys and succeeded in obtaining service upon the defend- 
ant that day ” ( Rec., p. 8). 

The defendant offered proof to show that he was in this 
city on two occasions only from December 13, 1893, to the 
date of the service of process in December, 1898, namely, 
November 15 to 19, 1895, and from January 10 to 14, 1896. 

Does this proof show such lack of due diligence and im- 
proper delay in serving the defendant so as to warrant the 
Court in submitting the matter to the jury? 

The proof shows that the plaintiff company prosecuted its 
suit with due diligence, and certainly with all the due diligence 
possible under the circumstances of this case; but because it 
did not ascertain that the defendant was in the city on two 
occasions for three days only each time, the Court is asked to 
allow the jury to pass upon the question of due diligence, 
w^hen there is absolutely no evidence introduced by the de- 
fendant to show lack of due diligence on the part of the 
plaintiff in the prosecution of its suit. 

The law on this point is well settled by the case of Par- 
sons vs. Hill, Law Rep., Yol. 28, No. 2, p. 19, recently de- 
cided by this Court. 

It is respectfully submitted that the judgment of the Court 
below should be affirmed. 

Waltee Y. R. Berey, 
Benjamin S. Minor, 

Attorneys for A'ppellee. 


